STATE OF MICHIGAN
MACOMB COUNTY CIRCUIT COURT
OAKLAND STAMPING, LLC,
Plaintiff,
VS. Case No. 2014-870-CK

DEL PLASTIC TECHNOLOGIES, LLC a/k/a
DEL TECHNOLOGIES,

Defendant.
/

OPINION AND ORDER

Plaintiff has filed a motion for an ex parte temgrg restraining order and for possession
of property pending final judgment pursuant to MBRO5(E). Defendant has filed a response
and requests that the motion be denied.

The parties dispute who is entitled to possessfamwo molds currently in Defendant’s
possession. Defendant has previously used thesntolgproduce plastic cams for Plaintiff,
which Plaintiff then used to manufacture automotpeats for General Motors (*GM”). It
appears undisputed that GM owns tiiendold. With respect to the"2mold, the mold was
developed by Defendant pursuant to a contract Witls Engineering (“Axis”), which is an
assumed name of L&W IncSge Plaintiff’'s Exhibit 5.) Plaintiff now seeks ander granting it
possession of the molds on the basis that GM olagblds and has authorized them to possess
and use the molds. Defendant disputes that GM diasnolds and that Plaintiff has a right to
possess them.

MCR 3.105(E) governs motions for possession penfiired judgment. MCR 3.105(E)

provides:



(2) Motion for Possession Pending Final Judgment. rAfte complaint is filed,
the plaintiff may file a verified motion requestiqmpssession pending final
judgment. The motion must

a. Describe the property to be seized, and
b. State sufficient facts to show that the propertyl We damaged,
destroyed, concealed, disposed of, or used adgiasuially impair its

value, before final judgment unless the propertiaien into custody
by court order.
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(3)(b) At the hearing [on the motion], each partyaympresent proofs. To obtain
possession before judgment, the plaintiff mustleistia

) That the plaintiff's right to possession is prolyalid; and

(i) That the property will be damaged, destroyed, caleck disposed of, or
used so as to substantially impair its value, leetoal.

With regards to theielement, i.e. that Plaintiff's right to possessismprobably valid,
the Court, at the April 14, 2014 hearing held immection with this motion, held that thé& 1
mold is owned by GM. Indeed, Defendant has corttéuzt GM owns the®imold. In addition,
GM has authorized Plaintiff to possess the moldtleir behalf. $ee Plaintiff's Exhibit 1.)
Accordingly, the Court is satisfied that Plaintffight to possess thé' fnold is probably valid.

With respect to the" mold, it is undisputed that thé%mold was initially ordered by
Axis and that Defendant was to bill Axis for thablch However, the purchase order indicated
that the mold was to be shipped to Plaintiff. Mxwer, the purchase order was later amended by
Plaintiff. Nevertheless, GM, Axis/L&W and Plairt#ll agree that GM owns thé“mold. See
Plaintiff's Exhibits 1 and 5.) While Defendant ¢ends that it should not be required to turn
over the 2 mold to GM, through Plaintiff, as it does not haveontract with GM, the Court is

convinced that the letters and affidavit submitbgdPlaintiff establishes that GM owns th&' 2



mold and that GM has authorized Plaintiff to possie® 2 mold. Accordingly, Plaintiff has
satisfied the first element under MCR 3.105(E).

The 29 element of MCR 3.105(E) requires Plaintiff to shdat the molds will be
damaged, destroyed, concealed, disposed of, or ssemb to substantially impair its value,
before trial. In connection with this element, iRldf maintains that the molds have a limited
useful life and that recovering the molds priortrial is needed in order to prevent the molds’
value from substantially diminishing. Defendantshaot challenged Plaintiff's position.
Consequently, the Court is satisfied that Plairti#6 met its burden under th¥ glement. As a
result, Plaintiff has satisfied both elements of RI8.105(E) and is entitled to possession of the
molds pending final judgment.

Conclusion
For the reasons set forth above, Plaintiff's mofi@npossession pending final judgment

iIs GRANTED. Pursuant to MCR 2.602(A)(3), this Opim and Ordemneither resolves the last

pending claim nor closes the case.
IT IS SO ORDERED.

John C. Foster
JOHN C. FOSTER, Circuit Judge

Dated: May 1, 2014
JCF/sr
Cc: viaemail only

Eric S. Rosenthal, Attorney at Laarosenthal@bsdd.com
John P. Russi, Attorney at Lajssi@moorepennalaw.com




